
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



54 HARVARD LAW REVIEW. 

as to the use of chattels, since there is ordinarily a sufficient remedy at 
law. And as to those chattels which are recognized in equity, shares of 
stock, for example, a restriction on their use would generally be in re- 
straint of trade, — an objection escaped in the principal case only because 
the covenant related to the use of a copyright which is itself a monopoly. 
Moreover, considerations of commercial expediency have led some courts 
to protect purchasers of chattels, even with notice, though a bill for spe- 
cific performance would have been sustained against the vendor; as, for 
example, where the purchaser with notice of a prior mortgage of all sub- 
sequently acquired property, is protected, though a bill for a new legal 
mortgage could have lain against his vendor. Moody v. Wright, 13 Met. 
17 ; Hunter \. Bosworth, 43 Wis. 583. Whether the principal case would 
be followed in such jurisdictions, on the ground that patents and copy- 
rights are peculiarly favored in equity, seems somewhat doubtful. These 
considerations probably account for the surprising lack of authority on 
the point, which itself seems to indicate that the principal case is of more 
theoretical than practical interest. 



Revocation of Licenses. — A distinction is made at common law 
between a parol license given to do something on the land of the licensor 
and a parol license to do an act on the licensee's own land incon- 
sistent with some easement of the licensor. In the former the legal 
effect of the permission is merely to excuse the trespass, though the 
enjoyment of the privilege till the license is withdrawn gives an interest 
not unlike an easement. In the latter the legal effect is to extinguish an 
already existing easement. The rule as to the revocation of these 
licenses is in some respects clear. Until they have been acted upon 
both J may be recalled at will. When the effect of the license is to 
extinguish an easement it is irrevocable if acted upon. Morse v. Cope- 
land, 2 Gray, 302. If, however, permission has been given to do some- 
thing on the land of the licensor, and expenditures have been made in 
reliance on it, the common law allows the licensor to withdraw the 
license. Fentiman v. Smith, 8 East, 308. The difficulty arises in the 
apparent injustice to the licensee in this class of cases. In some cases 
equity will interfere on the ground of equitable estoppel, and refuse to 
permit the revocation. Rerick v. Kern, 14 S. & R. 267, though a decision 
at law has been followed in the courts of equity in some states. 

A recent decision has refused to apply the doctrine of estoppel when 
the effect would be to create an easement. Great Falls Waterworks Co'. 
v. Great Northern Ry. Co., 54 Pac. Rep. 963 (Mont). The plaintiff, by 
parol license, laid watermains across land of a town-site company and 
used them for more than six years. Part of the land was conveyed to 
the defendant, with notice of the existence of the pipes. Subsequently 
the railway company attempted to remove the mains, and the plaintiffs 
asked for an injunction to restrain them. The court, in refusing relief, 
disapproved of estoppel as defeating the common law policy regarding 
the creation of easements. 

Whether or not equity ought to grant an injunction, which has the 
practical effect of creating an easement on the licensor's land in favor of 
the licensee, depends in the first instance on the circumstances under 
which the license is given. If there is an agreement, on the basis of 
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which the execution of the license may be regarded as part performance, 
there is good reason to support the doctrine of irrevocability. If, on the 
contrary, as in the principal case, there is no contract which may be 
made the ground for a decree of performance, it is not clear how equity 
can give effect to a mere license, — which is at best only a gratuitous 
promise. In some cases it is said the result would be harsh to the 
licensee who has acted in good faith on the strength of the license ; but 
the ground of hardship alone is hardly strong enough to support a 
general rule, especially in view of the important results which follow the 
application of the doctrine of estoppel. The decision of the principal 
case, then, seems clearly right. 



Conversion of Pledge. — Whether trover will be against a pledgee 
who has illegally disposed of the security, before any tender of debt or 
demand for return of the pledge, has been decided in the affirmative by 
the case of Feige v. Burt, 77 N. W. Rep. 928 (Mich.). The pledge was 
in the form of certificates of stock deposited with the defendant bank to 
cover a debt which was not met at maturity.* The bank tortiously sold 
the certificates without notice to the pledgor, and appropriated the pro- 
ceeds. The depositor thereupon, without tender of the amount or demand 
for return of the stock, sued the pledgee in trover for conversion of the 
pledge. The case turns upon a point about which there is still a conflict 
of authority. See 9 Harvard Law Review, 540. 

The English rule may be taken as settled that trover will not lie against 
a pledgee who has parted with the pledge unless tender has been made. 
Halliday v. Holgate, L. R. 3 Ex. 299. This case is considered as over- 
ruling the earlier one of Johnson v. Steare, 15 C. B. n. s. 330, where 
the action was allowed, but the amount of damages was diminished 
to the extent of the pledgee's interest on the theory of compensation. 
The various jurisdictions in the United States are not uniform in their 
rulings, and both views suggested by the English cases are sustained. 
Talty v. Freedman's Savings &> Trust Co., 93 U. S. 321, agrees with the 
rule of Halliday v. Holgate, supra. Neiler v. Kelley, 69 Pa. St. 403, how- 
ever, on a similar state of facts declares the law to be the same as in the 
principal case. It may fairly be said to represent the view opposed to 
the accepted English doctrine of to-day. 

It is a question, then of choosing between these conflicting views. In 
favor of not allowing the action it may be said that until the pledgor 
makes tender of the amount for which he has pledged the security, it is 
manifestly impossible to allow him to maintain trover, which depends 
upon the plaintiffs right to immediate possession. But is it not logical 
to say, as the court does in the principal case, that in event of a tortious 
sale by the pledgee, the pledgor is put in a position where a tender, if 
made, would be nugatory? The right of the pledgee to make certain 
uses of the security may be admitted ; and yet it is not at variance with 
this to argue that the pledgor should have such an interest as to defeat 
an illegal dealing by the pledgee, the ultimate result of which would be 
to divest him of his title. Moreover, the recognition of such an interest 
in the pledgor does not conflict with the requirements of commercial 
convenience, since the pledgee has it in his power to effect his ends by 
methods strictly lawful. 



